Jundishapur

Journal of Medical Sciences

Research Paper a ‘ ‘i‘
The Responsibility of the Physician and the Hospital When the Patients ok
Withdraw their Previous Consent for Treatment

Mehdi Kiyanmehr

1. Department of Jurisprudence and Fundamentals of Islamic Law, Faculty of Faculty of Humanities, Ahvaz Branch, Islamic Azad University, Ahvaz, Iran.

Use your device to scan

andread the rtce oniine [®ETLTT Kiyanmehr M. [The Responsibility of the Physician and the Hospital When the Patients Withdraw their Previous Consent
ey for Treatment (Persian)]. Jundishapur Journal of Medical Sciences. 2022¢ 21(5):744-757. https: //doi.org/https: //doi. org/10.32598/
JSMJ.21.5.2635

https: /doi. org/10.32598/JSMJ.21.5.2635

ABSTRACT

e BT e i The patient’s withdrawal of previous permission for treatment is one of the
issues in jurisprudence and medical law. The present study aims to discuss the patient's withdrawal
of previous permission based on the general approach to the physician’s acquittal/not acquittal of
responsibility.

This is a descriptive-analytical study with a new insight into the second paragraph
of Article 308 of the Iranian Civil Code to assess the physician’s refusal of treatment when the patient
withdraws the previous consent for treatment.

[{EEVTE The penal policies of Iran regarding physicians’ responsibilities are not fair. By revising the laws
and replacing the civil liability of the government, it is possible to strengthen the rposition of medical
community in Iran.

[@TEER Physicians have reasons such as preventing harm and death to the patient: the rule of
medicine« and the moral responsibility of the physician for not allowing patients to withdraw previous
permission. On the other hand¢ patients believe that the doctor and the hospital are responsible for
the status of the patient in the case of withdrawing previous consent. The legislator should solve

Received: 20 Sep 2021 the government's responsibility for the physician's actions or not allow the patient's withdrawal of

Accepted: 05 Jan 2022 permission to remove conflicts in the physician's acquittal/not acquittal of responsibility.

Available Online:22Nov2022  * [ETEIRE Withdrawal of previous consent, Usurpation, Physician, Hospital
N ]
* Corresponding Author:

Mehdi kiyanmehr, PhD.

Address: Department of Jurisprudence and Fundamentals of Islamic Law, Faculty of Faculty of Humanities, Ahvaz Branch, Islamic Azad University,
Ahvaz, Iran.

Tel: +98 (937) 3790507
E-Mail: mehdikiyanmehr@gmail.com

744



http://jsmj.ajums.ac.ir/?lang=en
mailto:mehdikiyanmehr%40gmail.com?subject=
https://orcid.org/0000-0002-6420-3056
https://jsmj.ajums.ac.ir/?lang=en
https://doi.org/10.22118/jsmj.2021.281289.2465
https://crossmark.crossref.org/dialog/?doi=10.32598/JSMJ.21.5.2465
http://jsmj.ajums.ac.ir/?lang=en
http://jsmj.ajums.ac.ir/?lang=en

November & December 2022. Vol 21. No 5

Extended Abstract

Introduction

n the texts of jurisprudence and medical law
of Iran (Penal Code 1991)¢ the informed con-
sent of the patient needs the physician's acquit-
tal. There are different opinions about its legal
and Shariah legitimacy. According to the Penal
Code 0f 2013« in addition to consent and obtain-
ing acquittal« compliance with medical regulations and
standards is required to remove responsibility. In a gen-
eral view« it can be seen that all the reasons and arguments
of those who support the physician's acquittal are related
to the rule of permission for the possession¢ but there is no
sufficient information about this rule in jurisprudence and
medical law¢ and jurists have not specifically proposed
and explained the mentioned assumption. The haste and
lack of experience of the legislator in the field of physi-
cian's acquittal and patient consent has created ambigui-
ties. The legislator has devoted all attention to the patient's
permission and non-permission and is silent about the pa-
tient's request for previous permission in the treatment.
The present study aims to discuss the patient's withdrawal
of previous permission based on the general approach to
the physician’s acquittal/not acquittal of responsibility.

Methods

This is a descriptive-analytical study. Data were col-
lected from books and online papers in related databases¢
including Ahl al-Bayt Library.

Results

The use and inclusion of the terms "Patient’s withdrawal
of previous consent " and "physician's acquittal" have
caused conflicts in judicial votes in the field of physi-
cian's acquittal or responsibility. The patient's withdrawal
of reciving treatment after initial permission and its ef-
fect on the responsibility of the physician caused harm in
different cases and situations can lead to different rules.
Therefore« to avoid mistakes« more research is needed to
solve the existing gap by examining the aspects of juris-
prudence and medical law. Considering the physician's
responsibility based on Article 308 of the Iranian Civil
Code: the physician's moral responsibility for the patient
harm¢ and the rational and emotional sides of a physi-
cian's mind in treatment of patients¢ and given that Imam
Khomeini recommended that Islamic rationality should
be the main source of laws and moral values and virtues«
it is recommended that the legislator should solve the con-
flicts in the field of the physician's acquittal by removing

Jundishapur

Journal of Medical Sciences

the government's liability for the physician's actions or
not considering the withdrawal of previous permission in
the contract.

Conclusion

In some cases¢ for example for during cesarean surgery«
the patient gives limited permission to the physician. It
has been observed that during surgery¢ the physician
comes across things that may not be in his/her expertise
and requires the help of other physicians¢ and the prior
permission does not include removing the responsibility
of the new physician. Therefore« the permission should
be neglected and responsibility be disclaimed« and the
physician should seek help from other physicians for the
patient's health¢ if necessary. Therefore« the legal agree-
ment made between the patient and the physician should
be considered as allowing the physician to be a represen-
tative« and the patient consent should be considered as the
source of representation.

According to this view« the medical contract does not
mean giving power of attorney« because the client should
be able to handle the power of attorney (Article 662 of
Iranian Civil Code). The author believes that the lack of
ability (lack of information) in the client for handling is
not a barrier to giving the power of attorney. For the per-
son who gives power of attorney to another persion for
preservation or possession for reasons such as old age
or imprisonment¢ there is no problem with giving power
of attorney. Lack of ability does not mean lack of medi-
cal knowledge it indicates the lack of financial ability.
Therefore« by receiving persmission from of the patient¢
the physician acts as a representative to perform the relat-
ed affairs. In this regard¢ the patient consent is the source
of representation¢ and it does not mean the removal of
physician’s responsibility¢ rather< it means letting the
physician to be a representative and it is possible to refer
to it¢« and the physician’s refusal of treatment considers as
his/her failure to fulfill responsibility.

Ethical Considerations
Compliance with ethical guidelines
No experiments on human or animal samples were con-

duced in this study. Therefore« there was no need for ethi-
cal considerations.
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